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EXEMPTIONS AS A PRINCIPLE OF SOCIAL JUSTICE 



J. H. UNDERWOOD 
University of Montana 



It is practical to look for principles and programs of social jus- 
tice among the policies that are already established in the law and 
institutions of the land. The law is influenced by an individualistic 
conception of equality. Nevertheless the common-sense of men 
causes the social limitations of individual liberty to be expressed 
in the law. 

Among these well-settled remedial or limiting principles the 
present and potential uses of the idea of exemptions may be 
examined. If there is found general agreement that a small secur- 
ity of comfort may be guaranteed against the want that naturally 
results from rapidly working competition, or from centralization 
of property in the hands of a creditor class, it might be concluded 
that the quiet extension or equalizing of the terms of these exemp- 
tions is a desirable direction for social legislation. 

The present idea of minimum incomes in industry has a some- 
what more narrow but well-established forerunner in the principle 
of protection or favor to minimum properties. Socially it is desir- 
able that protected incomes should be saved as protected properties 
are. These social protections of property against individual actions 
were incorporated into the law during the period when the theory, 
or perhaps better, the instinct, of individualism was most unre- 
strained. In the present period of co-operative organization, these 
protective laws may serve in some degree to maintain the equi- 
librium between the propertyless and the overpropertied classes. 
Perhaps ultimately the idea of securing a minimum might be 
given even more radical force. 

These exemptions or protections of individual properties are 
of two general kinds. The first is the exemption of fixed minimum 
holdings of property from taxation. The same favor to the poorer 
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property-holders, if it may be called favor, is exhibited in the appli- 
cation of the idea of progression in taxation. These assure some 
small degree of protection from the claims of society as a whole. 

The second class of exemptions, to which this study calls atten- 
tion, is that of exemptions from debt payments. In contrast to 
tax exemption, debt exemption is a degree of protection of indi- 
viduals from other individuals rather than from society as a whole, 
and debt exemption is more considerable in amount than tax 
exemption. 

Exemption from imprisonment for debt. — There are several forms 
of this exemption, starting with the exemption of the person from 
imprisonment for debt. This has a certain relation to other 
property exemptions, in the degree that it was a discrimination of 
persons from objects in which a property claim could be established. 
In a somewhat strained sense of the term property, but conforming 
to the facts of life, many men were held wholly as property. Cer- 
tain partial property claims, then, could arise in other men as well 
as in other objects. 

The greater individual detachment from positions of servile 
relation to society and to property led to the greater peril of indi- 
viduals at the hands of creditors. While the feudal incidents were 
being detached from the ownership of the land, the commercial 
or creditor class was increasing in importance. With these changes 
execution for debt developed, first against the person and then 
against the land. By the common law the king alone had execu- 
tion against the body, land, and goods of the defendant. The 
common person was not entitled to arrest the defendant except in 
trespass vi et armis. Statutory innovations led to imprisonment 
for debt. Under the common-law system of procedure much 
difficulty was experienced in compelling defendants to appear in 
response to writs directed against them. To secure their appear- 
ance the Statute of Marlbridge (52 Henry III, c. 23, 1267) author- 
ized writs ad respondendum to be issued by the sheriffs against 
bailiffs to compel them to an accounting. The Second Statute 
of Westminster (13 Edward I, c. 2, 1285) was applied to receivers 
to secure an accounting; and the same writ was soon applied to 
actions in debt and detinue (13 Edward III, c. 17, 1350). Finally 
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it was used in actions on the case (19 Henry VII, c. 9, 1503). 
Courts always assumed that in every action in which capias ad 
respondendum could issue the plaintiff was, after judgment, still 
entitled to execution against the body of the defendant. 1 In time 
it came to be true that there was at common law almost no exemp- 
tion of personalty from execution. The debtor could claim nothing 
as exempt, "though the effect might be to deprive him and his 
family of the very necessities of life. His body might be taken on 
a writ ad satisfaciendum and he could be imprisoned till payment." 
His health and spirits might be destroyed, and his life shortened 
by imprisonment in narrow limits and a foul atmosphere. He was 
at the same time punished for non-payment and deprived of the 
means of payment, if the creditor were not merciful. In 1663 Mr. 
Justice Hyde said: 

"If a man is taken in execution and lies in prison for debt neither the plain- 
tiff at whose suit he is arrested nor the sheriff who took him is bound to find 
him meat, drink, or clothes. He must live on his own or the charity of others 
and if no man will release him let him die in the name of God says the law and 
so say I." 

In 1696 in the case of Eardesty v. Barney 2 it was held that the 
sheriff could take anything but wearing-clothes, and that if a 
defendant had two gowns the sheriff might take one of them. The 
journal of the House of Commons 3 recorded the case of a woman who 
died in jail after an imprisonment of forty-five years for a debt of 
£19. 

Mitigation of the condition of debtors has appeared in the 
abolishment of imprisonment of debtors; in the extension of the 
exemption of personalty from execution. The power of the writ 
capias ad satisfaciendum has been diminished and the writ spe- 
cifically abolished in some states, although it is still used in cases of 
fraud, tort, and embezzlement. Imprisonment for debt has been 
abolished by all the constitutions, and these constitutions have been 
upheld in the courts. The insolvent statutes were the first legal 
means of release from imprisonment. Thus a prisoner might be 

1 Coke upon Littleton, 2896 (Butler and Hargraves, 1853). 

2 Comb., p. 356. 

3 Reports of 1792, XI, vii, 647. 
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released from prison, if taken for a debt not exceeding £100, by 
the surrender of all his chattels and goods except a small quantity 
of clothing, bedding, and some tools. 1 Despite the surrender, the 
creditor could keep the debtor in the prison by making a small 
payment for his sustenance. These laws were repeated in the 
colonies. 2 Debtors were exempt from arrest on debts of very 
small amounts, as $5 . 00 in Massachusetts. 3 Women were exempt 
from imprisonment for debt. Before the middle of the nineteenth 
century nearly all of the states had abolished imprisonment for debt. 
The governor of Massachusetts said: "No system of laws which 
treats poverty as a crime or subjects honest debtors to imprison- 
ment like felons can have its foundation in justice, humanity, or 
sound policy." 4 The movement that put an end to the imprison- 
ment of men for debts was a part of the new discrimination between 
men and property that led to further results in the emancipation of 
slaves. 

Exemption of personal property. — The same period of emancipa- 
tion of persons, that period in which the separation of personality 
from property claims was greatest, was also the time in which 
exemptions of property from penalties for indebtedness became 
imbedded in the laws. 

These exemptions result from three lines of development. 
These are the bankruptcy laws, the exemption of the debtor's 
personal property, and then the exemption of his homestead. 

The bankruptcy laws reflect the development of the principle 
of exemption, the right of the weaker to protection. The earlier 
bankruptcy laws were made for the protection of the creditor; 
the later regard the right of the debtor and the protection of society. 
Further attention to the bankruptcy laws is not here necessary. 

In the United States the exemption of the personal goods of 
the debtor preceded the exemption of the homestead. Under the 
common law a few articles of personal property were exempted 
from execution on the ground of public policy: as, a horse being 

1 32 George II, c. 28. 

2 Pennsylvania, Recorded Acts, Vol. II, p. 397. 

* Massachusetts Laws, 1810, chap. 114. 

« Statutes 1840, p. 310, Governor's Message. 
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ridden by a man or woman, an axe in a man's hand while cutting 
wood, are for the time privileged and cannot be distrained. 1 A 
man without family might have wearing apparel exempt from 
execution while in actual use. This exemption was soon extended 
to all necessary wearing apparel. By force of the greater humani- 
tarian spirit of the early nineteenth century the number of exemp- 
tions greatly increased. This was caused by the desire to save the 
debtor from total destruction. "The destruction of the poor is 
their poverty." 

The development of the laws exempting personalty may best 
be shown from the statutes of a few of the older states. Thus 
Massachusetts, in an act concerning bankrupts "and for the relief 
of creditors," in appointing a commission for the sale of property, 
besides excepting necessary wearing apparel and bedding, em- 
powered the commission to "make an allowance in addition to the 
above, as an encouragement or reward, of a sum not exceeding 
five per cent and not exceeding fifty pounds in the whole." 2 In 
1730 is found the law exempting from distress "beasts belonging 
to the plow, tools and implements of trade or occupation, arms and 
household utensils, bedding and wearing apparel." 3 By additions 
the exemption gradually grew to be in 1857: 

the wearing apparel of the family; beds, bedding for every two in the family; 
one iron stove and fuel not to exceed $20 in value; other household furniture 
not to exceed $100 in value; bibles and schoolbooks and library not to exceed 
$50 in value; one cow; six sheep; one swine and two tons of hay and the tools 
of trade not to exceed $100 in value; materials and stock used in trade not to 
exceed $100 in value; provisions for the use of family not to exceed $50 in 
value; one pew, except that it may be sold for taxes; arms, accouterments 
and uniforms of the militia; rights of burial and tombs while in use as reposi- 
tories for the dead.i 

In general the earlier laws specified articles or supplies such as 
were characteristic of the states and most likely to be found in the 
possession of debtors. And the number and variety of these 
specifications and the amount of the exemption tended to increase, 

1 Coke upon Littleton, 470. 

2 Acts and Resolves, Laws 1714-15, chap. 14, sec. 1. 

3 Provincial Laws 1730, chap. 1, sec. 23. 

4 Massachusetts Laws 1857, chap. 235. 
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and the principle of naming an amount in value was incorporated 
in the laws of most states. 

The southern states are more liberal than the New England 
states. Alabama's law may be considered. As it stood in 1820 1 
there was exempted one bed and furniture, one cow and calf, 
necessary wearing apparel, three spinning-wheels, one loom, six 
plates, six knives and forks, six spoons, one axe and one hoe, one- 
fourth part of the provisions in possession in every family. In 
1833 is found a different statement of the articles exempt: two 
beds and furnishings, two cows and calves, two spinning-wheels, 
two axes, two hoes, five hundred-weight of meat, 100 bushels of 
corn, all the meal that may at any time be on hand, two plows, 
one table, one pot, one oven, two water-vessels, two pairs of cotton- 
cards, all books, one churn, three chairs, one work-horse, mule 
or pair of work-oxen, one horse- or ox-cart, one gun, all tools or 
implements of trade, and twenty head of hogs. 2 In 1843 i s found 
the exemption of 1,000 pounds of fodder, one loom, one man's 
saddle, and one lady's saddle. 3 A money value in limitation appears 
in the Code of 1852, in which the value of household and kitchen 
furniture to be selected by the head of the family is set at $150 and 
the value of tools at $2oo. 4 

It would be unprofitable to repeat the laws of all the states, 
but those of New York and of California may be selected as 
examples of the particularity and liberality of such current laws 
in most of the states, and these may be compared with the meager- 
ness of the earlier eastern laws and with those of the more backward 
eastern states. The New York law says: 

The following personal property when owned by a householder is exempt 
from levy and sale by virtue of an execution and each movable article thereof 
continues to be so exempt while the family or any of them are removing from 
one residence to another: (1) all spinning-wheels, weaving-looms, and stoves 
put up or kept for use in a dwelling-house, and one sewing-machine with its 
appurtenances; (2) the family Bible, family pictures, and schoolbooks used 
by or in the family and other books not exceeding in value $50 kept and used 
as part of the family library; (3) a seat or pew occupied by the judgment 
debtor or the family in a place of public worship; (4) ten sheep with their 

1 Toulmin's Digest 1820, p. 317. 3 Clay's Digest 1843 p. 210. 

2 Aikin, Code 1833, p. 166. * Code 1852, p. 433. 
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fleeces and the yarn or cloth manufactured therefrom, two swine, one cow, 
the necessary food for these animals; all necessary meat, fish, flour, groceries, 
and vegetables actually provided for family use, and the necessary fuel, oil, 
and candles for the use of the family for sixty days; (5) all wearing apparel, 
beds, and bedding necessary for the judgment debtor and the family; all 
necessary cooking utensils, one table, six chairs, six knives, six forks, six spoons, 
six plates, six teacups, six saucers, one sugar dish, one milkpot, one teapot, 
one crane and its appendages, one pair of andirons, one coal scuttle, one shovel, 
one pair of tongs, one lamp and one candlestick; (6) the tools and imple- 
ments of a mechanic necessary to the carrying on of his trade not exceeding 
in value $25.' 

California in a list of exemptions even more specific and much 
longer embodies both the principle of specific exemptions and mone- 
tary limits of value. Thus of chairs, tables, desks, and books, 
the exemption is to the value of $200. In the list of household 
belongings is found the exemption of the pictures, oil paintings, 
and drawings drawn or painted by any member of the family, and 
family portraits with their necessary frames, one piano, and — a 
provision frequently found in the western states — one shotgun, 
one rifle. Seed or vegetables reserved to sow or plant at any time 
within six months are exempt to the value of $200. Seventy-five 
beehives are exempt. The vehicle of any maimed or crippled 
person used by him in his business is exempt. Among numerous 
business exemptions is found that of the typewriter used for the 
purpose of making a living, one bicycle used in the owner's calling 
or to transport the owner to and from his place of business. The 
miner's cabin to the value of $500, and his sluices, pipes, hose, 
windlass, derricks, cars, pumps, tools, and other appliances neces- 
sary for carrying on mining operations up to the value of $500 are 
exempt. The earnings of all fishermen and sailors are exempt to 
the amount of $300 "regardless of where or when earned and in 
addition to all other exemptions otherwise provided by any law."* 

Tennessee enumerates exemptions under seventy-nine heads, 
naming such things as one bread tray, one meal sieve, two gourds, 
two punger gourds, one carpet made by any female member of the 
family, one cream jug, three strings of red pepper, one hundred 

1 Parsons, Code of Civ. Proa, sees. 1389-90; Laws 1878, chap. 3$. 
a Kerr's Cyc. Code of Cal. Ill, Code of Civ. Proa, sea 690. 
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gallons of sorghum, fifty pounds of lard, one pound of black pepper, 
one pound of spice, one pound of ginger, twenty bushels of peanuts, 
one bushel of dried peas, "a sufficiency of upper and sole leather 
to provide winter shoes for the family," and the like. 1 

Special exemptions are found in many states. Thus Washington 
allows a professional library of $1,000 value. 2 In addition to the 
protection of the instruments of occupation, these laws seem some- 
times to be used for the purpose of encouraging the development of 
particular industries. This might have been the case with the large 
exemption of printing apparatus in Wisconsin and Minnesota. 3 
In Mississippi all colts less than three years old, raised by the debtor 
in the state, are exempt. 4 In Colorado it is provided that "all 
machinery, tools, and implements necessary in and for boring, 
sinking, putting down, and constructing surface or artesian wells, 
also the engines necessary for operating such machinery, tools, 
implements, etc., also all trucks necessary for the transporting of 
such machinery, tools, implements, engines, etc.," are exempt 
to the value of $i,ooo. s 

These laws are construed liberally in the interest of the debtor. 
Thus in an early New Hampshire case it was ruled that a statute 
reading "wearing apparel for immediate use" applied to an extra 
"overcoat and suit to go to meeting in." 6 A clock is household 
furniture. 7 An act exempting " all sheep to the number of ten with 
their fleeces" was held to secure to the family the wool in amount 
equal to that grown on a given number of sheep, though the 
debtor be not the owner of the sheep. 8 The exemption of "one 
cow and one swine" was interpreted to include the swine after it 
was slaughtered, on the ground that the statute intended the suste- 
nance of a poor family. 9 A safe owned by a jeweler was held to be 

1 Code 1896, sec. 3794. 

2 Pierce's Code 1902, p. 147. 

3 Statutes 1894 Minnesota, sec. 5459. 

4 Code 1906, sec. 2139. 

5 Mills Annotated Statutes, 1891, chap. 62. 

6 Peverly v. Sayles, 10 N.H. 356. 

' Wils v. Ellis, I Denio N.Y. 462 (1845). 
8 Hall v. Penney, 2 Wend N.Y. 45 (1833). 
' Gibson v. Jenney, 15 Mass. 205. 



EXEMPTIONS AS A PRINCIPLE OF SOCIAL JUSTICE 61 

a part of his necessary implements of trade. 1 By another decision 
the term "horse" was held to include the saddle and bridle. "A 
horse was not reserved because he was a horse but because of his 
useful qualities and his almost indispensable services, but what 
would be the use of a horse without shoes, or without saddle and 
bridle, or without gears, if employed for purposes of agriculture ?"* 
"The usefulness and services of a mule are identical with those 
of a horse at least so far as the exemption is concerned; and as in 
common parlance the mule is hardly distinguishable from the horse, 
we are of the opinion that the word 'horses' as used in the statute 
includes mules also." 3 A hearse was exempted under the statute 
exempting "one wagon, cart, or dray," etc., on the ground that 
Webster defines a hearse as " a carriage for conveying the dead to the 
grave." 4 

The theory of these exemptions may be put in the words of 
an Illinois legislator: 

It is well to protect this class of the community, the poor man the head 
of a family, but I apprehend, Mr. Chairman, that there are men who are in 
worse condition than those who have small homesteads. I refer to the men 
who have no homes, but are struggling to get them. I think the family with- 
out a home needs more sympathy, more protection, and more exemption than 
the families who have already acquired a homestead.* 

The exemption of wages. — The exemption of wages is a general 
form of the exemption of personal property. There are three classes 
of laws as to this exemption: a few states provide for the exemp- 
tion of wages without regard to the amount of wages earned; some 
states exempt wages to a specified amount; while others exempt 
an amount proportionate to time. These familiar laws need not 
be cited. The principle has little opposition. This is a considera- 
tion that invites attention to the possibilities of this kind of legisla- 
tion. Thus: "The exemption statute was naturally designed to 
secure to the laborers and their families their small earnings, and 

1 In re McManus, 25 W. Law. Bui. 403 (Cal.). 

2 Cobbs v. Coleman, 14 Tex. 599 (1854). 

1 Allison v. Brookshire, 38 Tex. 202 (1873). 

« Spikes v. Burgess, 65 Wis. 428 (1886). 

s Godell in the Illinois Constitutional Convention Proceedings, p. 910. 
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it must be given such liberal and proper interpretation as will give 
it full force and effect." 1 

The exemption of the debtor's homestead. — To the exemption of 
person and personal property, the exemption of a homestead of a 
specified value has been added in most states. The principle 
is, however, not new. It is but one of many evidences of the reap- 
pearance in the property system of a condition of status as distin- 
guished from personal detachment. Under the common law in 
feudalism the debtor's land could not be seized and sold at all. 3 
By statutes passed at long intervals the creditor gained possession 
of the lands of the debtor. The ancient writ of levari facias allowed 
levies upon the present goods and fruits of the land, and the writ 
of fieri facias allowed the amount to be made out of the goods and 
profits of the land. Even under the writ elegit* the creditor could 
not sell the land. The Statute Merchant 4 provided that the debtor 
in the course of trade might enter into a recognizance before the 
mayor of London or before the church warden of another city. 
Upon default the body and goods of the debtor were subject to 
execution. The plaintiff might take all of the land and hold it 
until the debt was recovered from the profits. The Statute Staple s 
permitted such recognizance to be made before the chief magistrate 
of any staple mart. Later the same provisions were extended to 
all of the subjects of the kingdom.* Thus it came that private 
property triumphed over feudal incidents and that in the height 
of a commercial r6gime the person was frequently punished more 
for debt than for crime. It was not, however, until 1833 7 that the 
interests in land of a decedent became assets for the payment of 
his debts. The creditor was permitted to make sale of the lands 
of the debtor, in order to satisfy his debts, by 1 and 2 Victoria, 
c. no. 

Protection of the homestead was not unknown even in the 
United States before the inauguration of true homestead exemp- 
tion laws. Thus an act of 1682 in Pennsylvania says: "All lands 

1 Rustad v. Bishop, 80 Minn. 497 (1900). 

1 Riggs v. Sterling, 60 Mich. 643 (1886). » 27 Edward III, c. 9, 1354. 

s Statute Westminster II, chap. 18, 1285. ' 23 Henry VIII, c. 6, 1532. 

4 13 Edward 1, 1285. 7 3 and 4 William IV, c. 104. 



EXEMPTIONS AS A PRINCIPLE OF SOCIAL JUSTICE 63 

and goods are liable for debt, except where there is legal issue, and 
then all the goods and one-third of the land only shall be liable." 1 
Delay of execution of a judgment was further secured in favor of 
the homestead. Thus the Pennsylvania law was that "the mes- 
suage and plantation, with appurtenances upon which the defendant 
is seated, shall not be sold for one year after judgment, and the 
chief messuage shall be the last taken in execution." 2 In case of 
execution the real estate was taken last. Thus Rhode Island 
enacted that real estate should be attached if no personal estate 
could be found. 3 All lands were exempt in Pennsylvania for a 
period of seven years, which was allowed for the satisfaction of the 
debt. 4 In Louisiana appeared an interesting resolution providing 
that the payment for the public lands should be encouraged by the 
exemption of lands from alienation through a certain number of 
years following the purchase. 5 

The first real homestead exemption was that of the republic of 
Texas of January 26, 1839, by which a permanent exemption was 
granted to every citizen or head of a family. 

The policy of the law is to secure an asylum free from the assaults of 

creditors; a home for the shelter and protection of the family Its 

design was not only to protect citizens and their families from the miseries 
and dangers of destitution but also to cherish and support in the bosoms of 
individuals those feelings of sublime independence which are so essential to the 
maintenance of free institutions. 6 

A man can go on with that feeling of security and pride which the head of 
a family likes to enjoy in his domestic affairs, to beautify and adorn his home. 
He can do so with a full consciousness that no trick of the law, no covetousness 
of his neighbor, can take from him that household altar after he has prepared 
it as the place where he expects to live and die and where his wife and children 
are to live when he has gone from them. They will be made happy by retain- 
ing that little spot of earth, which is always sacred to the human heart. The 

1 Duke of York's Laws, May 3, 1682. 

1 Laws 1700, chap. 48; Statutes at Large, Vol. II, p. 53. See also Territorial 
Laws of Michigan, 1809, II, p. 44, and the Laws of the Northwest Territory 1795, 
No. I, p. 15. 

^ Laws 1798, p. 204. 

4 Laws 1705, chap. 152; Statutes at Large, Vol. II, p. 244; Delaware, Laws 1829, 
p. 204. 

s 1820, No. 86, p. 118. 6 Franklin v. Coffee, 18 Tex. 415. 
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birthplace of the children would be left to them, and the family could still 
live in the home hallowed by the sacred associations of the past. The object 
and design of the homestead law is to give to every man security for his castle, 
for his home, to assure him that the place where his children have been born 
shall not in any event be taken away from him, to give him an opportunity 
to go on, without any fear that his little place will be at last stripped from him, 
to make all those little adornments which are so dear to his heart. 1 

Since the West and South have the more liberal laws, and since 
a period of liberal legislation followed the impoverished condition 
of the South after the Civil War, it may be supposed that the inter- 
est of the debtor and the promotion of settlement had much to do 
with homestead legislation. The western states passed many- 
laws and resolutions looking to the encouragement of settlement 
by the enactment of generous provisions for distributing the public 
domain. Thus Iowa resolved: 

Whereas, The preservation of public liberty and the perpetuity of our 
free happy form of government are dependent upon tfye virtue and intelligence 
of the masses of freeholders of the country, and 

Whereas, A great number of the able-bodied inhabitants of the United 
States are destitute of a permanent home and of sufficient ready means to 
secure a sufficiency of land upon which to obtain a certain livelihood for them- 
selves and families, and 

Whereas, The best policy of the national government is to afford every 
suitable encouragement for the early settlement and cultivation of her exten- 
sive domain, thereby to encourage the industry and promote the comfort of 
the landless within her borders, bettering the condition of her citizens and 
the improvement of the country; therefore 

Resolved, By the House, the Senate concurring therein, that our Senators in 
Congress be instructed and our Representatives be requested to use their best 
effort to procure the passage of some bill, the object of which shall be to secure 
to the honest industry of the country a permanent home and all the attributes 
of freedom.' 

Similar resolutions appear in other western states. The same 
reasons that promoted the land policy in general greatly stimulated 
the exemption laws. In the competition to attract and protect the 
settlers the exemptions grew larger. It might almost be said 
that the poorer the state the larger the exemption that was offered. 

1 Nevada Constitutional Debates and Proceedings, 1864, pp. 285-89. 
'Laws 1852-53, Resolution No. 12. 
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"Rights of creditors were forgotten and the vicious effect of such 
laws upon their own citizens was ignored." 1 The "peculiarly 
American laws" 2 for the exemption of the homesteads of debtors 
from execution are "the great gift of that young republic Texas 
to the world." 3 

Texas had been under the Spanish law, which exempted realty 
much as the laws of the English states did. 

There are some kinds of property which cannot be taken in execution and 
these are: first, things sacred and destined for divine worship. Second, imple- 
ments and beasts of husbandry and the bread which laborers shall bake by 
their own labors, except for royal duties or for tithes and ecclesiastical and 
seigniorial rents. Third, the tools which artificers possess for the exercise 
of their trade or calling. Fourth, the houses, arms, and horses of knights 
(caballeros) and noblemen (hijosdalgo) except for a debt to the crown. Fifth, 
mares destined for the breed of horses of a particular breed (caballos de casta). 
Sixth, the books of advocates and students. Seventh, the pay of military 
persons. Eighth, beds, wearing apparel, and other things necessary for daily 
use. Ninth, foreign ships or ships from foreign ports, with merchandise, 
unless the debtors should point them out to be levied on. Tenth, things 
destined for the public use nor the property of the inhabitants cannot be taken 
in execution for the debt of the corporation. Eleventh, execution may be 
levied on the thing subject to a right.'' 

But this was not the cause of the exemption of the homestead. 
That came from the encouragement of immigration. Just at the 
time of the establishment of Mexican independence, February 24, 
1822, Moses Austin was allowed to establish an immigrant settle- 
ment in Texas, and on May 7, 1824, the state of Coahuila and Texas 
was formed by the decree of the Mexican Congress. Under the 
general colonization law of August, 1824, Austin added others to 
his colony. Under this law "impresarios" were allowed to desig- 
nate to each of the one hundred or more families which they brought 
in, in exchange for land contracts with the government, one "labor" 
of agricultural land or one sitio, which was three square leagues 

1 Folz, "Exemption Laws and Public Policy," Am. Law Register, Vol. LIII, p. 728. 
1 Barney v. Leeds, 51 N.H. 253 (1871). 
3 Judge Dillon, q., 35 Am. Law Rev. 413. 

« Institutes of the Law of Spain, Book III, Title 10, p. 6 (tr. by J. M. White, 
Vol. II, p. 322). 
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of land for stock-raising. After the Goliad declaration of inde- 
pendence by Coahuila and Texas, measures were taken to secure 
the land to the settlers. Thus they were exempt from taxation 
for ten years. 1 In the same year, 1835, 640 acres each were granted 
to the volunteers of the Army of the Republic of Texas. 2 

The first actual exemption of the homestead was that of decree 
No. 70 of Coahuila and Texas, 1829. 3 

The Congress of the State of Coahuila and Texas has thought proper to 
decree: 

Article I. — The lands acquired by colonization law, whether general 
laws of the republic or private laws of the state, by native or foreign colonists 
and by impresarios shall not be subject to the payments of debts contracted 
previous to the acquisition of said lands, from whatever source the said debts 
originate or proceed. 

Article II. — Until the expiration of twelve years from having held legal 
possession, the colonists and impresarios cannot be sued or incommoded by the 
judges on account of said debts. 

Article III. — After the expiration of the term prefixed in the foregoing 
article, they shall not be obligated to pay them in lands, implements of 
husbandry or tools of their trade or machines, but expressly in fruits of money 
in a manner not to affect their attention to their families, to their husbandry, 
or to the art they profess. For its fulfilment the governor of the state shall 
cause it to be printed, published, and circulated. Given at the city of Leona 
Vicario on the 13th of January, 1829. 

The constitution of 1836 contained the provision that all 
citizens who had not received a portion of land similar to that of 
the colonists should have, if heads of families, "one league and one 
labor of land," and if unmarried and over seventeen the third part 
of one "league." 4 These several provisions and others exempting 
the property of officers and soldiers and public officials while in 
attendance on their duty s indicate the generous policy appropriate 
to an unlimited frontier state, and were the natural ground for the 
application of the principle of exemption to the soil. In the law 

'Laws and Decrees of Coahuila and Texas, p. 25; Gammel's Laws of Texas 
1822-97, Vol. I, p. 125. 

2 Orders and Decrees 1836 (Gammel, Vol. I, p. 983). 
s Gammel, Vol. I, p. 220. 

* General Provisions, sec. 10. 

* Sayles, Early Laws of Texas, Vol. I, p. 202. 
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of 1839 appears the first known exemption of a specific amount of 
land from the payment of all debt. The law of 1829 had applied 
to debts previously contracted. The Third Congress of Texas, 
with the approval of the president, Mirabeau B. Lamar, enacted 
the following: 

That from and after the passage of this act there shall be reserved to every 
citizen or head of a family in this republic, free and independent of the power 
of a writ of fieri facias, or other execution issuing from any court of competent 
jurisdiction whatever, fifty acres of land or one town lot, including his or her 
homestead, and improvements not exceeding $500 in value, all household and 
kitchen furniture (provided that it does not exceed $200 in value), all imple- 
ments of husbandry (provided that they do not exceed $50 in value), all tools, 
apparatus, and books belonging to the trade or profession of any citizen, five 
milch cows, one yoke of work-oxen, or one horse, twenty hogs, and one year's 
provision, provided that the passage of this act shall not interfere with con- 
tracts between parties heretofore made. 1 

The authorship of this measure is unknown. A law of 1840* 
exempted from all prior debts the lands of all immigrants acquired 
under the preceding colonization laws. By an act of 1842 all 
previous exemptions were continued. 3 

Texas introduced this novel legislation into the United States 
in the constitution of 1845: "The legislature shall have power to 
preserve by law from forced sale a certain portion of the property 
of all heads of families," including the homestead to the extent 
of two hundred acres or city property to the value of $2,000. A 
man might not alienate this without the consent of his wife. 4 
This was a marked increase of the amount, but even this did not 
satisfy the desire to extend such protection, and the act of i860 
provided that the limit of valuation should mean $2,000 at the 
time of the designation of the homestead, and that the exemption 
should not be affected by the subsequent increase of value through 
improvement or otherwise. 5 With increasing real values the exemp- 
tion was again increased, by the constitution of 1869, to $5,000 at 
the time of designation. 6 

1 Laws Republic of Texas, p. 126; Gammel, Vol. II, p. 126. 

2 Sayles, Early Laws, Vol. I, p. 401. 

3 Gammel, Vol. II; Laws 1842, p. 71. s Pascal's Digest, p. 662, Art. 3928. 
1 Const., Art. VII, sec. 20. * Art. XII, sec. 15. 
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The effectual carrying out of these liberal laws is shown in the 
following selected decisions: The homestead once acquired may 
be increased up to the value of the exemption allowed. 1 Separate 
lots if used as parts of the homestead may be exempt. 2 " It is very 
clear that the legislature by these reservations intended a real 
substantial benefit, that by fair construction the grants in the 
statute include not only the subject itself but everything absolutely 
essential to its beneficial enjoyment" 3 . It was held that rural 
homesteads do not diminish to urban homesteads in size by their 
inclusion within the corporate limits. 4 It had already been held 
before the statute of i860 that improvements could not affect the 
homestead. s Thus in Texas there is no limitation to the valuation 
of city property that may be exempt.* Great latitude soon ob- 
tained in the permitted uses of a homestead. Exemption was 
held to apply to "such places as may be necessary for the support 
and comfort of a family: for example, the office of a lawyer or the 
shop of a mechanic." 7 Thus the business homestead was developed 
and the constitution of 1876 provides for it, 8 in exempting the 
"home and business" of the head of the family. It was held that 
urban homestead may embrace two lots, one for the home and 
one for the business. Thus one Menke resided on two lots and 
occupied two others with a store. When about to make an assign- 
ment as an insolvent, he erected a new store next to an old one; and 
since all four lots, without the improvements, were worth less than 
$5,000 at the time of the designation of the homestead, his whole 
property was held exempt. 9 Thus the law secures to a man "dual 
homesteads, the one his vine and fig tree, the refuge of his family 
against the misery and degradation which the homeless know, the 

1 Campbell v. McManus, 32 Tex. 442 (1870). 
3 Pryor v. Stone, 19 Tex. 371 (1857). 
a Cobbs v. Coleman, 14 Tex. 598 (1885). 

* Taylor v. Boulware, 17 Tex. 74 (1856). 

* Hancock v. Morgan, 17 Tex. 582 (1856). 
6 Chase v. Swayne, 88 Tex. 218 (1895). 

' Pryor v. Stone, 19 Tex. 371 (1857). 

• Art. XV, sec. 51. 

' Miller v. Menke, 56 Tex. 539 (1882). 
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other a sea wall lifted against the tidal waves of poverty and 
disaster, securing to him a spot of earth where he, and his family 
after him, may toil and earn their bread." 1 " Calling or business" 
was held to embrace "every legitimate avocation in life by which 
an honest support for a family may be obtained." 2 This right is 
not affected even if the business results in fraud of the creditor. 3 
It is not affected even if acts such as gaming occur on the premises. 4 
One does not lose his claim to the business homestead if he is com- 
pelled to interrupt business through ill-health. 5 

The surplus after the sale of the homestead for the satisfaction 
of a debt is not subject to seizure under legal process. 6 Money 
from the sale of a homestead, if intended for reinvestment, is 
exempt also from seizure. 7 

The exemption is made as wide as possible. It has even been 
decided that the homestead is exempt from payment of the debt 
to the person who has loaned the money with which a home- 
stead is purchased, and that this creditor must find his satisfaction 
from other property. 8 

The early homestead laws. — The Texas law was so quickly 
imitated in the other states that all the modern forms of exemption 
may be said to have been fixed by the middle of the century, while 
in 1875 Smyth said: "All except three of the states have incor- 
porated in their statutes some provision for the preservation and 
protection of the home of the debtor." 9 The rapidity of the change 
is shown in the contrast between the messages of the governors of 
New York in 1843 an d in 1850. Governor Bouck said in 1843: 
"The act exempting household furniture and working tools and 
teams to the value of $150 is thought to have a demoralizing effect 

1 Mcdonald v. Campbell, 57 Tex. 614 (1882). 

2 Shryock v. Latimer, 57 Tex. 674 (1882). 
> Gassaway v. White, 70 Tex. 475 (1888). 

4 Tillman v. Brown, 64 Tex. 181 (1885). 

5 Gibbs v. Hartenstein, 81 S.W. Rep. 59 (1904). 

6 Hunter v. Wooldert, 55 Tex. 433 (1881). 
''Jenkins v. Volz, 54 Tex. 636 (1881). 

8 Malone v. Kaufman, 38 Tex. 454 (1873). 

9 Homesteads and Exemptions, p. 5. 
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as impairing the obligation of contracts." 1 Governor Fish said in 
1850: "I suggest an extension of the present exemptions so as to 
exempt from sale on execution the premises occupied as a homestead 
to a limited value." 2 The history of the law for two generations 
is one of rapid increase of the amount of the exemption. The 
earlier exemptions were, for example in Pennsylvania in 1849, 3 
a $300 realty exemption in lieu of the personalty exemption; 
$500 in Ohio in 1850; 4 and similar amounts in most of the eastern 
states, and exemptions in the western and southwestern states 
usually of $1,000. Then after the Civil War there was in the South 
an increase in the amount of exemption for the benefit of impover- 
ished owners of estates. Thus Mississippi exempted 240 acres of 
land regardless of value, or $4,000 worth of real property in incor- 
porated towns, cities, or villages. 5 And Texas retained the highest 
exemption by increasing the exemption from $2,000 to $5,000 at 
the time of the designation of the homestead by its owner. 6 Some 
of the northwestern and farther western states increased their 
exemptions or inaugurated exemptions at a high valuation. Thus 
Arizona and Nevada, which had the highest exemptions, made 
the value $5,ooo. 7 Utah proportioned the exemption to the 
size of the family. Each head of a family was entitled to an 
exemption of $1,000, with an additional $200 for each member of 
the family. 8 This was subsequently increased. 

Present exemptions. — In the Atlantic states the exemptions 
remain small, in some cases an amount in value which would 
scarcely cover the humblest home, and hence are scarcely true home- 
stead laws. Thus, the Vermont statute describes the homestead: 

The homestead of a housekeeper or head of a family, consisting of a dwelling- 
house, outbuildings, and the land in connection therewith, not exceeding five 
hundred dollars in value, and used or kept by said housekeeper or head of a 
family as a homestead, shall, together with the rents, issues, profits, and prod- 

1 66 Albany Journal 36-37. * 73 Albany Journal 35. 

» Brightly's Purdon's Digest 1894, Vol. I, p. 831, sec. 29. 
* General Laws 1849-50, pp. 29-30. 

5 Acts of 1865, p. 52. * Const. 1869, Art. XII, sec. 15. 

» Arizona, Compiled Laws 1864-71, chap. 37; Nevada, Cutting's Compiled Laws 
1861-1900, p. 125 (1865). 
8 Laws 1870, p. 59. 
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ucts thereof, be exempt from attachment and execution except as hereinafter 
provided. 1 

This state requires appraisement by three disinterested free- 
holders in cases of execution. This method of procedure was 
formerly general and is still used in many states. New York and 
New Jersey, however, have an exemption of $1,000. 

The tendency to increase the extent of the homestead may be 
seen a little more clearly through the following table of the laws 
showing the differences between the first and the present laws. 
This difference, however, may not have kept pace with the increase 
in the average value of the homes of families. First may be com- 
pared the laws of the northern states which had laws before the Civil 
War; then the increase can be seen in a marked degree in those 
southern states which had such laws before the war. Then the 
southern states along the border established exemptions comparing 
in liberality with the most generous of the preceding laws. Lastly 
is shown the comparison of the first and last laws of the other states 
having such laws. 

I. Northern States 

Connecticut 1847,* $500; i860, $700; 1885, $1,000. 

* Repealed. 

Wisconsin 1848, 40 acres; 1001, value limit $5,000. 

Michigan 1848, $1, 500. 

Maine 1849, $500. 

Vermont 1849, $500. 

Pennsylvania 1849, $300. 

Ohio 1849, $500; 1869, $1,000. 

Iowa 1849, $500. 

New York 1850, $1,000. 

New Hampshire 1851, $500. 

California 1851, $5,000. 

Massachusetts 1851, $500; 1855, $800. 

Illinois 1851, $1,000. 

Indiana 1852, $300; 1879, $600. 

New Jersey 1852, $1,000. 

Kansas 1855, $750; 1859, $1,000; 1868, 160 acres. 

Nebraska 1855, $500; 1859, 160 acres; 1879, $2,000 limit. 

Minnesota 1858, 80 acres, $1,000; 1866, $1,500. 

Washington i860, $500; 1881, $1,000; 1895, $2,000. 

1 General Laws of Vermont relating to Probate Courts, Title 14. 
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II. Southern States 

Texas 1839, $500; 1845, $2,000; 1870, $5,000. 

Mississippi 1841, $1,500; 1865, $4,000; 1882, $3,000. 

Georgia 1845, 50 acres; 1868, $1,600. 

Alabama 1843, $400; 1877, $2,000. 

Florida 1845, $200; 1866, $1,000. 

Louisiana 1852, $1,000; 1865, $2,000. 

Tennessee 1852, $500; 1868, $1,000. 

Arkansas 1852, 160 acres; 1871, $5,000. 

West Virginia 1864, $500; 1872, $1,000. 

Kentucky 1865, $1,000. 

Virginia 1867, $2,000. 

North Carolina 1868, $1,500. 

South Carolina 1868, $1,000. 

III. Later States 

North Dakota. , 1862, 80 acres; 1877, 160 acres or one acre in town; 

1891, 160 acres or two in town ($5,000 limit). 
South Dakota 1862, 80 acres; 1877, 160 acres or one in town; 1890, 

$5,000. 

Idaho 1864, $3,000; 1874, $5,000. 

Arizona 1864, $5,000; 1901, $2,500. 

Montana 1864, $3,000; 1869, $2,500. 

Nevada 1865, $5,000. 

Colorado 1868, $2,000. 

Oregon 1868, $1,000; 1893, $1,500. 

Wyoming 1869, $1,500. 

Utah 1870, $1,000 and $250 for each other member of the 

family; 1896, $1,500 and $500 for wife and $250 

for each child. 

New Mexico 1875, $1,000. 

Oklahoma 1907, $5,000. 

The increase in the exemption is more apparent in the West 
and South than in the East. That the exemption is the settled 
policy of the law is shown by the increase of the amount in the most 
recent laws, those of Washington, Utah, and Oklahoma, and in 
that the last of the New England states to adopt the exemption 
has the largest exemption in that section. Those western states 
which by the increase of population have been compelled to set a 
limitation on the value of the area exempted in their laws have made 
that limit equal to the highest exemption of the earlier laws. It 
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will be seen that there is no uniformity in the application of the 
principle; and also that the more liberal states exempt a value 
greater than that possessed by most men, especially in view of 
the fact that most men have no homestead at all. The develop- 
ment of the laws by protection from waiver, by the general liberality 
of interpretation, is an instructive study which the present space 
forbids. Thus, actual physical occupancy of the homestead is not 
necessary if there is intention to occupy it, 1 or intention to return 
to it after residence elsewhere. 2 The creditor is entitled to no 
other notice than the fact of the law. The owner of a homestead 
may " sell it, pledge it, or give it away notwithstanding the exist- 
ence of judgment hen, and the creditor has no rights." 

In consideration of the foregoing applications of the law, it is 
unnecessary to state that the homestead is favored by the law and 
thai! the principle of liberal interpretation beneficial to the debtor 
prevails. A few early decisions stated that the law was in deroga- 
tion of the common law and therefore to be strictly construed. 3 
But it is now general to interpret liberally both the homestead and 
the personalty exemption laws. "Being remedial it [the Illinois 
law] must be so construed as to meet the benevolent end in view." 4 
The poverty of the homestead claimant has caused judicial enlarge- 
ment of the statute in many cases. "One of the most peculiar 
things about the law of homestead is its apparent difficulty of 
application, .... the trend of the courts being more in the direc- 
tion of giving effect to the purpose of the law than in attempting 
to observe any consistent theory or rule." s 

THE POLICY OF EXEMPTIONS AS A PART OF A PROGRAM 
OF SOCIAL BETTERMENT 

These ideas being established in the law and generally admitted 
to be just and desirable, it might be a practical and fruitful method 
of social betterment to equalize and extend the benefits of such 

1 Reske v. Reske, 51 Mich. 541 (1883). 

1 E.g., Kenley v. Hudelson, 99 111. 493 (1881). 

3 Rue v. Alter, 5 Denio N.Y. 119 (1847). 

4 Deere v. Chapman, 25 111. 612 (1861); Bovard v. Ford, 83 Mo. Apps. 498 (1900). 

5 Cent. Law Journal, Vol. LIII, p. 331. 
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exemptions as a deliberate policy. This, of course, should be 
within limits. Merely to increase the amounts of some of the 
larger exemptions at present in force would defeat the end of equal- 
ization which is sought by intelligent social work. 

To extend and give greater guaranty to these exemptions of 
security, even without efforts to secure minima of income, and to 
develop agencies of accumulation of small property, would in itself 
be socially protective; first, because in a degree it would protect 
society from the aggressive large property, and, secondly, because 
the maintenance of many small properties is necessary to social 
order. But the policy of exemptions might better be regarded 
as part of some comprehensive program of securing minima of 
reasonable existence, protection of youth and age, guaranty of 
minimum incomes, and the fostering of legal restraints of large 
property. 

It is also a wise principle of social action in the development of 
those elementary ideas of justice that have been embodied in the 
law without theoretical discussion, or even in contradiction to the 
theories of their promulgators, that they shall be developed and 
extended and administered without public agitation of theory. 
Such agitation divides legislator minds and throws them back 
on their various prejudices. Some of these prejudices are, first, 
the fear of paternal legislation. "It deprives a man of the oppor- 
tunities nature provides for the development of all his faculties." 1 
"To relieve a man from the performance of his obligations is a sure 
way to lower his character and when this is accomplished by general 
laws that all debtors may make to defeat creditors the moral tone 
of the whole community will suffer." 2 "Excessive exemptions 
operate mischievously tending to paralyze noble exertions, for they 
encourage indolence, invite fraud, and legalize dishonesty." 3 
" They are encouraging extravagance and fraud on the part of the 
debtor class." 4 " It organizes a semi-respectable class of persons who 
live in comparative affluence, but who nevertheless are insolvent 

1 35 Am. Law Rev. 413. 

2 Arkansas State Bar Association Report, 1887, p. 40. 

3 Teichmuller, 35 Am. Law Rev. 413. 

4 J. C. Vaughan, 18 Chicago Law Jour. 101. 
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or rich paupers." 1 A lawyer says: "In these jurisdictions the law 
would be simplified by statutes abolishing actions of assumpsit 
or providing that no debt shall be collected by action." 2 "The 
construction has become more a matter of sentiment than a true 
interpretation of law." 3 

A salesman earning three or four thousand dollars a year and more than 
likely spending it all will defy you to collect one penny from him. Such cases 
are not rare. The great bulk of the losses from this condition of affairs is 
borne by the small tradesman, the retail grocer, the retail druggist and dry- 
goods man. You can go into any retail store and find on the books from five 
hundred to five thousand dollars of worthless accounts. On careful investiga- 
tion you will probably find that 50 per cent of these accounts are due from per- 
sons who are able to pay their debts, but cannot be compelled to do so because 
the whole of their income is exempt. 4 

Judge Teichmuller said as to this law: 

Practically the unwarranted meddling with the property rights of our 
citizens has wrought incalculable harm to our young state. The withdrawal of 
homestead from the domain of commercial activity cripples the resources of 

the people Scheming sharpers and professional bankrupts only remain 

to defend these patent deformities, which now sully the fair name of our state 
and prejudice the best interests of her people.s 

These fears, however, seem rather to indicate the necessity of 
limitation in laws already established than to suggest any destruc- 
tion of such protection of the poor. 

Social and humane feeling on the other hand is reflected by 
some writers, and is justified in experience. 

In the majority of cases their operation is highly meritorious. They often 
assure to the family the shelter of a home, the means of earning a livelihood, 
and the earnings of its natural head and protector. They mitigate the harsh- 
ness of the cruel and grasping creditor and give to the most unfortunate of 
debtors a place of refuge and a gleam of hope. Because of their meritorious 
purposes and their remedial character, the courts have generally treated them 
with the utmost consideration and have been inclined to extend rather than 
to restrict their operation. 6 

1 Teichmuller, 35 Am. Law Rev. 413. 

3 Chicago Law News, Vol. XVI, p. 160 (1884). 

3 R. H. Jay, 44 Central Law Jour. 72. 

* 18 Chicago Law Jour. 102. 

5 35 Am. Law Rev. 413. 6 Freeman on Executions, p. 307 (1876). 
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In the Illinois Constitutional Convention one Hay said: "This 
law has upon the whole been beneficent in its operation." 1 In the 
same convention another member said: "Nineteen years ago, when 
the law was engrafted in the statute, it was thought of doubtful 
propriety, but experience has taught us that it is one of the wisest 
provisions that the State has ever enacted." 2 

It is in fact not in fraud of a creditor who is aware of its 
operation and its probable use. Although the attorney-general 
of Connecticut says 3 that the law is seldom used in that state, 
other state attorneys-general express the opinion that the law 
cannot well be evaded and is often used for the benefit of the 
creditor in their respective states. The fraud, where it exists, 
more often takes the form of evasion of the law by the creditor 
where opportunity to exact a mortgage is easy, and in the states 
where a waiver is not restricted. Thus the attorneys-general 
of South Dakota, of Georgia, and of Mississippi in 1908 indi- 
cate the mortgage as a means of evasion sometimes used in their 
states, and in Georgia the waiver is used. The attorney-general 
of Indiana, while believing that there is a class of people who 
spend a great deal of money in riotous living, taking advantage 
of every credit, believes still that, though the privilege is abused 
somewhat by the debtors, the error is on the side of charity for the 
unfortunate, and that the law has not been a source of great dis- 
appointment to the people. The effect of exemptions on develop- 
ment, if any, may be rather to prevent careless or unwarranted 
credits. The attorney-general of Oregon says as to credits: 

Its further favorable effect is a more careful system of credit and it 
restrains merchants from crowding purchases upon the poorer class when 
it is doubtful whether they will be able to collect. Under the old system, when 
they could take anything and everything a poor family had, a merchant would 
urge them to buy as long as he saw any possible chance of getting his pay. 3 

The taking of land out of commerce is not necessarily bad from 
the social standpoint. The smaller estates are not swallowed up 
in the larger, and the homesteads are made more permanent 
and the home more secure, all of which is highly desirable. 

1 Proceedings, p. 896. 3 In Correspondence, 1908. 

* Neece in Proceedings, p. 899. 
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It is not to be doubted that a large proportion of our wonderful natural 
growth and prosperity is directly attributable to the fact that so much of the 
land is owned in fee simple and that the great mass of farmers cultivate it as 
owners and not as tenants. They have therefore happily been spared from 
knowing and feeling the deep and exhaustive meaning, the o'erfraught and 
painful significance of the words Distress and Rent. 1 

But it is not solely either in humane consideration or in the 
effect that exemptions of all kinds have on commerce that their 
maintenance is necessary, but, chiefly perhaps, on grounds of pub- 
lic policy and the safety of society. The protection of the family 
is perhaps the chief of the assigned reasons for homestead legislation. 
One Underwood, reporting to the Illinois Constitutional Convention 
of 1870, said: 

These [homestead laws] are based upon the idea that while governments 
are instituted for the security of life, liberty, and property, families are entitled to 
the protection of the government from the improvidence of heads of families, 
that creditors ought not to absorb all the property which is indispensably 
necessary for the support and maintenance of a family. 2 

The attorney-general of Mississippi expresses the same feeling 
with which these laws were inaugurated: "I think it is absolutely 
necessary for the best interest of the citizens of the state, as a pro- 
tection and preservative of the family, which is necessary for the 
perpetuation of the American institutions." 3 

It is obviously incompatible with public safety and political 
permanence that a debtor slavery should be perpetuated. A 
debtor could be neither politically nor economically independent, 
if his future earnings were necessarily at the command of his 
creditors. The maintenance of free government requires free 
citizens; free citizens can exist only in free homes. The state does 
not universally provide these homes for the poor; but the land laws 
and the exemptions together encourage such homesteads. Senator 
Benton said in support of a general homestead policy: 

Tenantry is unfavorable to freedom. It lays the foundation for separate 
orders in society, annihilates the love of country, and weakens the spirit of 
independence. The tenant has in fact no country, no hearth, no domestic 

1 Am. Law Register 1862, N.S. i, p. 647. 

2 P. 805. i In Correspondence, 1908. 
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altar, no household god. The freeholder, on the contrary, is the natural sup- 
porter of a free government, and it should be the policy of republics to multiply 
their freeholders, as it is the policy of monarchies to multiply their tenants. 1 

The influence of the Free Soil party was exerted to the same end. 
In a convention at Pittsburgh they resolved "that the public 
lands of the United States belong to the people and should not be 
sold to individuals, nor granted to corporations, but should be held 
as a sacred trust for the benefit of the people and should be granted 
in limited quantities free of cost to landless settlers." This sentiment 
and influence inspired also the homestead exemption legislation. 
The development of such laws has been parallel with the policy 
of the distribution of the public lands to families, by which, since 
1862, over 200,000,000 acres of land have been given away in order 
to stimulate development and population. Underwood of Illinois 
said: 

While we protect the rich and prosperous man in all his rights, do not let 
us forget the poor and unfortunate. We can permit a few laws, although they 
may be regarded as something like special legislation, for the protection of this 
class of people. Sir, it is the class from which come the leaders of our land — 
the men of towering genius and powerful mind — men who leave their impress 
on their age and race. They spring from the poor — the class around which 
we seek to throw the arms of the constitution. Forget them not; trample 
them not under foot; protect them; for from them must spring the best guar- 
dian of civil and religious liberty in our land, which we desire perpetuated 
under the benign institutions we have heretofore enjoyed.' 

Still more eloquently a Texas decision declares: 

The laws should punish crime, but not misfortune; the latter should be 
protected and we should not permit the unfortunate to be treated as animals 
and hunted down by the aid of the law as culprits. When this is not done, 
some of the most benevolent hearts are driven by such omissions and defects 
in the law into ultraism, socialism, and Fourierism, and an opposition to all 
municipal regulations. Hence the profound wisdom of our homestead law. 
It is natural to the unfortunate to be grateful to those from whom they receive 
aid in their affliction and they will love and venerate the laws when they protect 
misfortune and do not force them into the class of culprits. The homestead is a 
point from which they can start released from any fear of their families being 
turned out without a home, and can commence again, Antaeus-like, with re- 

1 Thirty Years in the Senate, pp. 103-4. 

2 Proceedings, Constitutional Convention 1&70, p. 900. 



EXEMPTIONS AS A PRINCIPLE OF SOCIAL JUSTICE 79 

newed energy and strength and capacity for business, from their fall, unscathed 
by temptation, and from experience more practical and useful members of 
society. With the homestead protection thrown around him, the husband may 
well exclaim : "I am a king and my wife is a queen, and our domain is our home 
that none dare invade." 1 

From the standpoint of government, it is necessary that a larger 
proportion of its citizens have economic interest in it. Credit 
must remain what it was originally: faith, not a property right. 
The creditor shares the risk with the debtor, and cannot be given 
greater security by society than the debtor, without disastrous 
social consequences. If private property is socially desirable, its 
maintenance in a period of rapidly integrating industrial control 
will require more definite attention than it has yet had. Among 
the probable forms of this legal attention the homestead exemp- 
tion requires emphasis. The alternative of governmental distribu- 
tion is governmental ownership. 

These historical facts and reasons are offered as a suggestion 
for more deliberate attention to the principle of exemption — 
whether of persons or property — as a part of a program of social 
action. 

1 Trawick v. Harris, 8 Tex. 314 (1852). 



